Trlmble & Assocmtes, Ltd.

~Attorneys at Law

11700 Wayzata Boulevard - . Officesalso in:
Minneapolis, Minnesota 55305 . Walker, Minnesota and-
Telephone: 952-797-7477 Facsimile: 952-797-5858 Auckland, New Zealand

Tony P. Ti rimble
Matthew W. Haapoja
952-797-7477
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Ms. Cynthia Tompkins’ / Ms. Mary Taksar/ Mr. Mark Allen

I . General Counsel’s Office

5 Central Enforcement Docket

3  Federal Election Commission .

- 999 E Street N.W.

:*E ~ Washington, DC 20463

o Re: MUR 5181

s-1 ‘ Spirit of America PAC and Garrett M. Lott as Treasurer

Ashcroft 20_00 and Garrett M. Lott as Treasurer _

Dear Ms. Tompkins:
Enclosed pleaSe find the joint Supplemental Reply Brief originally on behalf of Spirit of America

PAC and Garrett M. Lott, as Treasurer and Ashcroft 2000 and Garrett M. Lott as Treasurer. Please
contact either of the unders1gned with any further questlons or comments. Thank you

Very truly yours,

/7/% My

Matthew W. Haapoja
\mh '

enc.

cc: Ben Ginsberg (w/encl.)
Garrett M. Lott (w/encl.)
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| In the Matter of Spirit of America PAC and
. Garrett Lott, as Treasurer; Ashcroft 2000 and _
Garrett Lott, as Treasurer
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SUPPLEMENTAL REPLY BRIEF OF RESPONDENTS SPIRIT OF AMERICA,
ASHCROFT 2000 AND GARRETT M. LOTT, AS TREASURER,

: o IN RESPONSE TO THE GENERAL COUNSEL’S SUPPLEMENTAL BRIEF

;; ' lRespondents Spirit of America PAC (“SOA”), Ashcroft 2000 apd Ga'rrqtt.l:VI.'.Lott, their
:-: Treasurer, (collectiveiy, “Respondents™) her.eby Su_bmit the folldwing Suppler_nentai Brief in
;‘; “Response to the Geﬁeral Coﬁnsel’s .Supf;lemental Brief dated August 25,2003 {“G_C’s Supplemental
;g 5 Brief’ ’)_. 'i‘he undersigﬁed counsel hercb'y sgbmit this j-oint Bﬁef on behalf of each (.)f SOA; A_shci‘oﬁ
- 2000 aﬁd Garret't M Lott for reasons of judicial efficiency; however, eaéh of SOA, Ashcroft 2000

aﬁd/or Garrett M. Lott- retain the right to further proceed in this'métter indepénder_njtlyand with_ .
~ separate wuﬁsel (or on their"own behalf) if any sucﬁ Respondent ;leéms such actit_m necessary or

proper, in eac_h such Reépondent’s sole and absolute djscfetion.

1. - OVERVIEW

The Sulpplemen-tal Brief was subﬁitted by .the' Office of Generai Cotmséi 'reggfding thel

alleged' “redirection” of list fental inéome (“LRI”) from SOA to Ashcroft- 2060. While the

Supplemental Erief states thgt it does not éﬂter the légal theories_ set forth in the Géneral Counsel’s

Brief or the General Counsel’s récofﬁmendaﬁons therein, in fact, the .n-e'w_ discovery submitted by the

Général Counsel a‘cfuélly provides “evidence whiéh goht;avenes the Genéral C;)unsel’s; |

recoﬁmmd_ation that lthe Federal Election Commission t‘fFEC” ér “Commission”) find probable

cause tﬁéf Respondents violated the F e&eral_ Election Campaign Act (“FECA”). As stated ﬁe_low, the

new discovery evidence actually bolsters Respondents’ position in this matter that SOA and Ashcroft
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2000 legally conducted the activities that are the subject of this MUR; therefore, no illegal in-kind
contribution or other transfer was made by SOA to Ashcroft 2000l ‘

As stated in Respondents ongmal joint Brief in Response to the General Counsel’s Brief
(“Respondents’ First Brief), the transactions under scrutiny by the FEC 1n this MUR and as
referenced in the Complaint comprised nothing more than two commercially rea.%nable, arms-length
transactions. In the first traétnsaction, the Work Product Agreement dated Julyll 7, 1998 (the “WPA”)
between John Ashereﬁ and SOA, John Ashcroft lent his name/likeness to ﬁmdraising efforts of SOA
in exchange for ownership ef the work product resulting from sueh efforts’. Through the WPA, J ohn-

Ashcroft owned certain data, which ownership included the right to permit other entities (such as |

Ashcroft 2000) to use such data, including renting the data to third parties for income. SOA a

~ fortiori owned the names of its own contributors. The WPA therefore provided John Ashcroft with

an enhanced list in exchange for SOA’s use of John Ashcroft’s name and likeness that did not
constitute an in-kind contribution from John Ashcroft to SOA, from SOA to Ashcroft 2000 or, as"

described below, from John Ashcroft to Ashcroﬂ‘2000.

'As they have throughout this MUR, Respondents vigorously dispute that any violation of the FECA
occurred. Ifthe Supplemental Brief demonstrates anything, it shows the extent to which the General
Counsel has overreached in its prosecution of this matter in pursuit of'its theories. Even granting the .
legal theories advanced by the General Counsel in this matter (whlch Respondents vigorously deny
in the strongest possible terms), the only sincere position that the General Counsel could now
advance in light of the new discovery favorable to Respondents is that the amount of the violation
that might have occurred is equal to the LRI checks “recut” by Eberle & Associates in December,
1999, not the cost of producing any mailing/contributor list or the market value of such lists. Again,
Respondents dispute that any FECA violation occurred but raise this point to demonstrate the extent
to which the General Counsel is overreaching in this matter.

2As the Warfield Affidavit and Griffiths Affidavit (defined and discussed below) have indicated, the
transactions underlying the WPA and LLA were commercially reasonable, and the parties exchanged
equivalent value thereby. Joyce Warfield and Bill Griffiths both represented by affidavit that the
practice of lending one’s name to an entity in exchange for the work product resulting from the use
of such name in fundraising efforts was not unusual; as such, the WPA constituted a commercially
reasonable transaction in which equivalent value was exchanged between John Ashcroft and SOA. -
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" In the second transaction, the List License Agreement dated January 1, 1999 (“LLA”)
between John Ashcroft and Ashcroft 2000, J ohn Ashcroft permrtted Ashcroft 2000 to use certain
data owned by John Ashcroft (including, but not limited to, work product derived from the WPA)_, :
including the right of Ashcroft 2000 to rent (i.e., “sub-license”) such data to t}rirct parties. Inreturn,
John Ashcroﬁ received tlre right to any work product generated from the use of .such data. The
Deposition of Garrett Lott corroborated the overwhelming evidence in the record that WPA and LLA-
transactions constituted a commercially reasonable transaction in which equivalent consideratiOn was
exchanged3 The LLA was a standard Tist exchange agreement pursuant to whrch John Ashcroft
perm1tted Ashcroﬁ 2000 to use and rent (sub-license) certain data owned by John Ashcroﬂ to third

parties. The LLA provided John Ashcroft with an enhanced list in éxchange for the use by Ashcroft

2000 of John Ashcroft’s data, which did not constitute an in-kind contribution from either John

Ashcroft or SOA to .Ashcroft 2000.

Accordin gly, r)robable cause does not exist that either SOA, Ashcroft 2000 or Garrett Lott as’
Treasurer of SOA -or Ashcroﬁ ZOQO violated the FECA. As such, the FEC shoulo take no further |
action regardrng this MUR. . | - . | |
IL. ADDITIONAL LIMITED DISCOVERY.
| The FEC conducted additional “lnnited discovery” in .tl.n.'s-matter, including obtaining an -.
Affidavit of Wiliiam Griffiths antl continuing the deposition of Garrett Lott (originally condu.cted -
February 28, 2003). Neither evidentiary submission provides any further basis upon which to

determine that SOA, Ashcroft 2000 or Garrett Lott violated the FECA.

3See August 4, 2003 Deposition of Garrett Lott at 54-57 (discussing entities for whom John Ashcroft
lent his name/likeness in exchange for work product resulting therefrom); see also February 25, 2003
Deposition of Garrett Lott at 100-101; Affidavit of Joyce Warfield at Y 5; Deposition of Jack Oliver

at 26; March 25, 2003 Deposition of Bruce Eberle at 43-45; and March 28, 2003 Deposrtlon of Bruce
Eberle at 10-11. '
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A. Affidavit of William Griffiths.

The Affidavit of William Griffiths (“Griffiths Affidavit”)* is in large partirrelevant and docs
not contain any additio’nal probative evidence that probable cause of an FECA violation exists. The
Griffiths Affidavitis incbmblete and as such serves as evidence of litﬂe more than Willliam Griffith’s

* own opinion and recollections (or lack fhereof), not expeﬁ testimony or othér credible evidence in

support of the General Counsel’s theory of this case.

Respondents do note, however, that at least one portion of the Grifﬁthé Affidavit actually

arent
s,
s

m

bolsters Respondents’ defense in this matter. The first paragraph of the Griffiths Affidavit supports a

N

P
an LR 1S

Respondents’ contention that the lending by a well-known person of his/her name and likeness to an
entity in exchange for the work product received from the use thereof (which occurred pursuant to

the WPA) is a commercially reasonable occurrence:

Solicitations mailed out often consist of letters signed by recognizable personalities.

The individuals signing these letters sometimes get something in exchange for their

signature, but usually they do not receive anything. However, when they do receive

something it could be cash; sometimes it is the use of the names [emphasis added].

This excerpt clearly indicates that, although “recognizable personalities” do not always
receive compensation in exchange for the use of their name/likeness, when they do receive-
compensation, it “sometimes” takes the form of the use of work product resulting from use of such
person’s name/likeness. The Griffiths Affidavit therefore corroborates the Affidavit of Joanna Boyce

Warfield (“W,arﬁeld Affidavit”) submitted by Respondents in support of Resp_ohdents’ First Brief;

the consideration received by John Ashcroft in exchange for the use of his name/likeness by SOA in

_*As set forth in Respondents’ initial Reply Brief, the testimony of persons associated with Eberle
& Associates should be taken with a grain of salt; Eberle & Associates was terminated by SOA
and Ashcroft 2000 and, as a disgruntled former vendor, the relationship between Eberle &
Associates and SOA was strained at best.
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its ﬁ;ndraiéing efforts, namely, the work product resultihg from such efforts, was commercially

- reasonable.

As noted in Respondents’ First Brief, the Warfield Affidavit provides independent evidence
that the transactions underlying the WPA and the LLA were commercially reasonable. Respondents
further note that the Warfield Affidavit is the only independent evidence in the record in this matter;

testimony from Eberle & Associates’ officers and representatives is biased against Respondents due -

to the tense relationship between these parties resulting from the termination of Eberle & Associates’

Direct Mail Fundraising Agreement.- The only disinterested evidence with respect to commercial

reasonableness presented by either 'side, therefore, is the Warfield Affidavit and, as such, the

Warfield Affidavit should be given significant weight in the Commission’s consideration of this

mat'tel_'.

'I;he remainder of the Griffiths Afﬁdavit_ does not aid the General Counsel’s case one Bit.
Although tﬁe Grlfﬁths Afﬁdavit atq ‘5 indicates that Mr. Griffiths did not “persona_llly recall e;/er
seeing” a transaction exactly similar to the WPA and/or the LLA at issue in ti'lis-MUR, such
admission only constitutes evidence tﬁat Mr. Griffiths néver experienced or witnessed such é
transactioh, not that such a transaction did not happen, could not happen or is not commércialiy
reasonable. Similarly, the assertions at 4 .6 and 7 with respect to LRI prove little except that Eberle

& Associates required changes in the vendor-vendee relationship between it and its clientstobein

writing.

However, the Griffiths Affidavit at 6 is. incorrect in asserting that the Direct Mail
Fundraising Agreement between Eberle & Associates and SOA represented that SOA “owns the
list”; rather, this agféement (at Section 8(c)) merely provides that, vis a vis Eberle & Associates and

SOA, SOA owns the work product “resulting from” direct mail fundraising conducted by Eberle &
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Associates. The Direct Mail Fundraising Agreement is otherwise silent as to ownership of any data

used by SOA/Eberle & Associates in direct mail fundraistng efforts. As Respondents have |

consistently argued throughout this MUR, certain data was owned by John Ashcroft; to the extent.
SOA used such data, such use was at the permission of John Ashcroft (although SOA, of course,

owned the names/addresses of its contributors, including the right to rent such names/addresses to

third parties).

Like the Deposition of Bruce W. Eberle in the General Counsel’s initial Brief the Griffiths
Affidavit does not and cannot serve as ev1dence of a sweeping and authontatwe survey of the d1rect

mail busmess and an mcomplete affidavit such as this is therefore of 11ttle weight as to: (1) whether

equivalent consideration was exchanged between SOA and Senator Ashcroﬂ (ii) whether equlvalent

consideration was exchanged between Senator Ashcroft and Ashcroft 2000 or (iii) whether SOA
Ashcroft 2000 or Garrett Lott violated the FECA_. To the extent the Griffiths Affidavit is deemed to
be probati\te, it ectually bolsters Resnendents’ defense in this matter.

B. Deposition of Garrett M'. Lott dated August 7, 2003.

Similarly, the Deposition of Garrett M Lott taken August 7,l2003 {(a continuation of the prior
deposition taken February 28, 2003) produced no new evidence in support of the FEC’s elainls that
SOA made an excessive in-kind contribution to Ashcroft 2000. The GC’s Supplemental Brief l.
focuses primarily on the argument that the alleged “redirection” of LRI, from SOA to-‘Ashcr(_)ft 2600,

upon the direction of Garrett Lott, somehow constituted an impermissible in-kind contribution from

SOAto Ashcroft 2000 (in keeping'with the second alternative theory of FE‘_CA violations set forth in

the Gene’rai Counsel’s Brief and the GC’s Supplemental Brief)’.

SAgain, as noted at footnote 1, supra, the focus by the General Counsel in Garrett Lott’s
deposition-on the LRI checks that were recut from SOA to Ashcroft 2000 indicates the extent to
which the General Counsel is overreaching in this MUR.. As stated above, although Respondents
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This theory is 'advari_éed in the GC’s Supplemental Brief on the grounds that this redirection

~ was not “commercially reasonable”. Respondents vigorousiy disagree that the LRi confusion that

occurred in December, 1999 constituted an in-kind contribution from SOA to Ashcroft 2000.
Respondents have establishéd above and in Respondents’ First Bﬁef that the WPA andLLA were
commercially reasonable® and that pd illegal in-kind cqn_tﬁbution resulted-th.erefrom. If no in-kind
contribution resulted from SOA to-Ashcroft 2000 pursuant to the WPNLLA, .f.hen it logically
followé that the LRI confusion in December 199§ did not result in an in-kind wnﬁibuﬁon from SOA
to Ashcroft 2000. |

Garrett Lotf.’s informing Respdndents in late 1999 that LRI checks héd been mistakenly
issued to the wrong éntity (SOA) was merely Garrett Loﬁ’s clarification of his preyiously
unarticulated uﬂdérstanding, not. an illegal in-kind éohtribution._ Respbndents have established

throughout this matter that John Ashcroft (personally) was an owner (or co-owner with other entities) _

of certain work product/data resulting from the granting by John Ashcroft of permission to use his

name/likeness to several entities engaged in fundraising efforts. Included in the ownership rights of -
John Ashcroft reIatin‘g_ t_o this work product/data was the ability of John Ashcroft (at his sole and
absolute discrétion) to permit other partiés to use such work product/data, includiﬂg renting (sub-
licensing) such work product/data to third parties for a fee.

~ John Ashcroft grénted this sub-license right to Ashcroft _2000 on]J anuary 1,1999 through the

LLA. Once SOA’s debts were paid off, SOA no longer desired to exercise its right to sublicense its

deny that any FECA violation occurred, the only sincere position the General Counsel is left with

is that the FECA violation equals the amount of these recut checks. However, the General

Counsel fails to even make this allegation, and Respondents again deny that these recut checks
_constituted an FECA violation. '

6See Affidavit of Joyce. Warfield; Eberle Deposition testimony relating to Conservative Hotline;
Griffiths Affidavit § 1; and the deposition testimony of Jack Oliver and Garrett Lott.

G:\CORP\Spirit of America\FEC\supplemental reply brief FINAL.doc
' 7



contributor names to third parties; at the same time, Ashcroft 2000 (v-vith John Ashcroft’s authority
pursuant to the LLA) exercised its nght to sublicense John Ashcroft’s data (which included, but was
not limited to, the SOA contnbutor names). Garrett Lott, acting under color of authority of John.
Ashcroft, and in Garrett Lott’s capacity as treasurer of each of SOA and As_hcroft_ 2000, informed |
Eberle & Associates that SOA was no longer hcensmg its contributor names to thll‘d partles and ;
Garrett Lott s1multaneously informed Eberle & Associates that Ashcroﬁ 2000 was the entity then
| entitled to license John Ashcroft’s data to third parties for a fee (this notification to_ok the form ofa
written _letter at the request of Eberle & Associates in keeping w1th Eberlg & Associates’ internal
policy related to vendor-yehdée relationships)’. | |
Because Ashc-roft' 2000 (with John Ashcroft’s authority pursuant to the LLA) chose to begin
to exgrcise its right to sub-license John Ashcroﬁf_s data to ti'lird parties at the time SOA’s debt was.
- retired, tﬁe LRI reéﬁiting from such sub-liqensés by Eberle & Assoéia_tes was owed to Ashcroft 2000,
not SOA. ’fherefore, ;:h;:cks initially issued by Eberle & Associates to SOA were erroneous, because :

they should have been issued to Ashcroft 2000%. Upon Garrett Lott’s notification to Eberle{&

"During this entire time period, contrary to the mistaken deposition testimony of Bruce Eberle -
(and Arthur Speck and Roseann Garber), at no time did the actual ownership of the data change:
the data was always owned by John Ashcroft (and portions of that data were also owned by SOA
and Ashcroft 2000, respectively). John Ashcroft’s ownership of this data was not dependent on
any internal titling of this list by Omega List Company (or Precision List), any marketing of the
list by Omega List (or Precision List) or any other understanding or mlsunderstaridlng of Eberle
& Associates, Omega List, Precision Marketing or Precision List. What changed in December
1999 was that SOA no longer licensed John Ashcroft’s data to third parties (because its debts -

* were paid off), and Ashcroft 2000 exercised its right under the LLA to license John Ashcroft’s
data to third parties.

8As such, the references in the GC’s Supplemental Brief (or correspondence between Garrett Lott
and Eberle & Associates representatives) to “shifting LRI proceeds” is of no legal significance
and is, in fact, incorrect (of course, Garrett Lott and Eberle & Associates representatives are lay
persons and, as such, no legal significance attaches to any legal terms of art they may happen to
use). At no time did John Ashcroft or Garrett Lott “shift” any actual income eamned (in fact, no
income was ever due or owing to John Ashcroft). Rather, SOA (through Garrett Lott, its
treasurer) ceased licensing John Ashcroft’s data to third parties once its debts were paid off and
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ASsdciates of this fact in late 1999, the erroneous checks were returned, and new checks were issued
and sub.sequently deposited by Garrett Lott.

Because the WPA and LLA Were commercially reasonable (a fact which neither the General
Counsel’s initial brief or.the (iC’s Suppleinen'tal Brief 'eﬁ'ecti-vely or persu:«isi\tely disputes), and
because Ashcroft 2000 hzid the right to sub-license John Ashcroft’s data to third fmities in 1999,

Garrett Lott’s actions in correcting the LRI misunderstanding in late 1999 resulted in no in-kind:

el o
(P 1}

R S

: :- contnbution from SOA to Ashcroft 2000. As such, the GC’s Supplemental Bnef and add1t10nal
8 discovery submitted therewith prov1des no ewdence of probable cause that an FECA v101at10n _
'j'f occurred, and in fact prowdes further evidence that Respondents fully complied with the FECA ina

]
Bunfis

(3
oo
o

series of commerc1a11y reasonable transactions. No further action should be taken by the FEC with

i3

respect to this MUR.

II1. CONCLUSiON

In short; the. CiC’s Supplemental Brief demonstrates that the Generall Counsel has
overieached in its legal theories throughout this MUR, and the additional evidentiery submissions
cutagainst the General Counsel’s clairn t}iat commercially- reasonable transactions did not occur.
The General Counsel has attempted to confuse and obfuscate the issues at hand through the use df
-excerpted testimeny and self-serving afﬁdai/its that prdvide little' to no evidence in suppdrt of the
General Counsel’s allegations. | The key facts underlhying this entire investigation _ renlain

unchallenged: Senator Ashcroft, SOA and Ashcroft 2000 engaged in comrneicially reasonable

Ashcroft 2000 began licensing John Ashcroft’s data at that time, as it was permitted to do under
the LLA. In this manner, SOA and Ashcroft 2000 were no different than two persons taking

turns driving a vehicle; once the first person stops driving, the second driver takes his/her turn.
Significantly, neither the WPA nor the LLA reference, contemplate or permit a “shifting” of
income incurred by the party entitled to use the data; rather, the agreements reflect the fact that -
each party had similar (yet distinct) use rights in the data. At no time did any party other than the
party entitled to rent the data to third parties receive any income from the rental of the data; as
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transactions in which equivalent consideration was exchanged, and, as such, no in-kind contribution
, 'was_ made by SOA to Ashcroft 2000. Accordingly, probable cause does not exist for the FEC to také
any further action relative to this MUR.

Dated: September 16, 2003 ' TRIMBLE & ASSOCIATES, LTD.

%u%

Tony P. Trimble, #122555 (MN)
Matthew W. Haapoja, #268033 (MN)
11700 Wayzata Boulevard
Minneapolis, MN 55305
952-797-7477

_ . Counsel for Respondents Spirit of America
= , ' _ PAC, Ashcroft 2000 and Garrett M. Lott as
' ' ‘ their Treasurer

such, no illegél in-kind contribution occurred.
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